
196 PART III  •  Courts

cases. Specifically, exculpatory evidence is evi-
dence that exonerates the defendant or is at 
least favorable to the defendant. Prosecutors, 
like judges, have absolute or partial immunity 
from being sued if they make mistakes. In some 
cases, however, prosecutors have engaged in 
deliberate misconduct, although the legal 
system is unlikely to hold them accountable. 
Overzealous prosecutors may ignore or sup-
press exculpatory evidence. Here are some 
legal and ethical concerns for prosecutors:

•• communicating with defendants with-
out a defense attorney

•• failing to disclose evidence in discovery

•• ignoring conflicts of interests

•• allowing false witness testimony

Prosecutors are expected to provide defense 
attorneys with all evidence—even materials 

that may exonerate suspects. This expectation appears to be silly in our adversarial system, 
especially since each side sets out to win the case, but the process of discovery is instrumental 
in the fact-finding mission. Discovery is the process through which the defense learns about 
evidence held by the prosecution. This evidence may include reports, DNA, and witness state-
ments. Prosecutors who withhold information in a case are engaging in a serious breach of 
ethics and acting illegally. In 1963, the U.S. Supreme Court noted several forms of prosecutorial 
misconduct in Brady v. Maryland:

•• using unreliable snitches

•• coercing witnesses

Prosecutors, like many other professionals, have a duty to uphold ethical 

guidelines. Under what circumstances might a prosecutor withhold 

information from the defense?
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discovery: The process 
through which the defense 
learns about evidence 
held by the prosecution. 
This may include reports 
and witness statements.

Table 8.1  n  Criminal Case Outcomes in United States District Courts, 2012

Offense
Number of 
Defendants

Dispositions

Guilty Not Guilty Dismissed Other

Immigration 28,338 27,203   20 1,040   75

Violent crimes 16,323 14,977 105     918 398

Drug dealing 20,554 18,962   58   1,216 346

Counterfeiting       875       796     0       65     0

Bank fraud and 
embezzlement

    1,418     1,314     6       83   15

Terrorism/national 
security critical 
infrastructure

      332       266     9       48     9

Organized crime       650       582   10       40   18

Identity theft       592       553     1       24   14

Source: Adapted from United States Attorneys’ Annual Statistical Report: Fiscal Year 2012. 




